City Clerk Staff
From:
Sent:
To:
Cc:
Subject:
Attachments:

Rachael Kropp
Monday, September 19, 2022 3:13 PM
Grp. City Council and City Web Site
Aaron Bowman; Walter Banziger; Eran Pehan; Jesse Neidigh
Updated Contract for Accela Saas Upgrade and Annual Subscription
Missoula, MT SaaS upgrade with ERD order form September 2022.pdf; Missoula MT SOW- SaaS Migration Aug 2022.pdf; Accela-Subscription-ServicesAgreement-20201023 (1).pdf

Council Members,
In reference to Consent Agenda Item 5.15 – Accela Software as a Service (Saas) Upgrade and Annual Subscription, there
was a typo in the Order Form uploaded in Escribe. The Order form stated the Year 1 Net Total as $118,570.72, but the
correct amount is $107,791.56. The quote has also been updated to be Valid though 11/15/2022, whereas the original
order form expired on 9/20/2022.
The updated order form is attached, along with the Migration Scope of Work and the Subscription Services
Agreement. The Scope of Work and Services agreement do not have changes.
I apologize for the inconvenience of providing you with this updated contract last minute.
We appreciate you support of this proposal.
Rachael Kropp | (she/her/hers)| Operations Specialist
Community Planning, Development & Innovation
Building Department
406.552.6149 | kroppr@ci.missoula.mt.us

Promoting equitable growth and a resilient, sustainable community.
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Statement of Work
City of Missoula, Montana
SaaS Migration Services
8/22/2022
Version 1.0

Accela, Inc.
2633 Camino Ramon
Suite 120
San Ramon, CA 94583
Tel: 925-659-3200
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INTRODUCTION
OVERVIEW
This Statement of Work (“SOW”) dated 8/22/2022 sets forth the scope and definition of the project-based
professional services (collectively, the “Services”) to be provided by Accela, Inc. (“Accela”), its affiliates
and/or agents to City of Missoula, Montana (“Agency” or “Customer” or “City”) pursuant to the Accela
Consulting Services Policy located at accela.com/terms.
For Accela, this SOW will be governed by the applicable terms and conditions. If those terms and conditions
are non- existent, do not apply, have expired or have otherwise been terminated, the following consultant
terms at https://www.accela.com/terms/ will govern.
This statement of work represents a Fixed Fee based engagement.

SCOPE OF SERVICES
Consultant will provide services to the Agency for migrating the Accela on-premise Land Management
instance to the Accela Cloud based on the materials provided by the Agency in the SaaS Migration
Questionnaire.
•
•

•
•
•
•

Import/upgrade of MS SQL DBs (up to 3 environments: Support, Test, Production)
Assistance migrating 8 specific interfaces:
o GIS with XAPO
o Credit Card Payment Adapter (Virtual Merchant)
o Census Data Extract
o Building Eye
o DigEplan
o Selectron IVR
o Selectron Atlas Insights
o Selectron Atlas Inspector
Migration of up to 125 SSRS reports
Assist in integrating Azure SSO
Up to 20 hour of issue resolution and testing assistance
Go live planning and cutover assistance

Products
The following Accela products are in scope for this Project:
•

Accela Automation

•

Accela Citizen Access

•

Accela GIS

•

Accela Mobile

Statement of Work
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WORK DESCRIPTION
Consultant will perform a migration of the customer’s on-premise Accela environments using MS SQL (up
to 3 environments: Support, Test, Production) to the Accela SaaS platform.
Steps:
1. Customer provides an updated backup of the MS SQL databases for the environments to be
migrated
2. Perform the database migration (Accela, Jetspeed, AGIS, AMO, and ADS databases as required)
a. Copy database to Accela site
b. Execute preparation and remediation scripts; drop any custom objects
c. Import data from the MS SQL DB into Accela SaaS SQL instance
3. Execute validation scripts to confirm the schema
4. Provision tenant instance in Accela SaaS
5. Update environment specific data in the databases
6. Start Consultant services and validate the system is functional i.e. login, search, create records,
etc.
7. Execute automated test tool to ensure proper system functionality
8. Customer performs migration validation
9. Remediate any data issues that found from the migration
10. Provide the customer with a backup of the revised SQL DB
11. Migrate and Test integrations
o Repoint service endpoints to new URLs
o Adjust firewall rules and network topologies as necessary
o Update interface EMSE scripting dependences for Azure compatibility
12. Migrate and update SSRS reports (maximum of 125)
o Import reports into the Accela SaaS environment
o Update reports to remove dependencies on custom objects (stored procedures,
functions)
o Facilitate customer testing and remediate any issues found resulting from migration
13. Validate Ad Hoc reports
o Remove dependencies on custom views where possible
o Convert to SSRS as needed
14. Develop go live plan
15. Final go-live/roll back decision
16. Execute go live plan

OUT OF SCOPE
Any Coding, conversion or additional services not specifically described in this document is the
responsibility of Agency.

PROJECT ASSUMPTIONS
GENERAL PROJECT ASSUMPTIONS
•

Agency will provide the necessary tools, accounts, and permissions that will enable Consultant to
access the Agency’s internal network for remote installation and testing. This access must be
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•
•

provided through industry standard tools such as Virtual Private Network (VPN). Failure to provide
this access in a timely fashion will result in a project delay. Such a delay will result in a Change
Order.
Agency will ensure that Consultant resources have access to a Dev or Test version of the 3rd party
systems for interface development. All interfaces will be developed against 1 (one), agreed upon
version of the 3rd party system.
Agency will provide source code for relevant interfaces in scope. If source code is unavailable, then
the project may be delayed or addition cost may result from the re-development of a new
interface.

Integration Assumptions
•

The agency will purchase the Enhanced Reporting Database (ERD) as part of their SaaS license. If
the agency does not purchase ERD, then additional scope may be required to migrate interfaces.

PROJECT TIMELINE
The project is estimated to take 20 weeks. The projected start date for the Project is forty-five (45) calendar
days after mutual acceptance and signature of this SOW.

PROJECT COMPLETION
Upon completion of the work defined above, this contract will be closed.

PROJECTS PUT ON HOLD
It is understood that sometimes Agency priorities are revised requiring the Agency to place the Consultant
implementation on hold. The Agency must send a formal written request sent to Consultant to put the
project on hold. Delays of 2 weeks or more that have a tangible impact to Consultant’s resource plan are
subject to change order.
If an Agency-based delay puts the project on hold for more than 90 days, Consultant reserves the right to
terminate the contract and negotiate new terms. If an Agency-based delay puts the project on hold past
the termination period, Consultant reserves the right to terminate the contract at the time of the delay.
After that time, Consultant can choose to cancel the rest of the Statement of Work. To finish the project
will require a new Statement of Work at new pricing.

PAYMENT TERMS
PAYMENT SCHEDULE
•
•

50% due at contract signing $25,000.
50% invoiced at completion $25,000.

EXPENSES
There is no provision for travel expenses or travel time in this SOW because Agency does not need any
onsite resources. Travel to the Agency will not be conducted unless a Change Order, inclusive of travel
expense terms and conditions, is signed prior to travel commencing to cover the cost of the travel.
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CONTRACT SUM
The total estimated amount payable under this SOW, as calculated from the above-mentioned fees, is
$50,000 ($70,000 - $20,000 discount). This estimated price is based on the information available at time of
signing and the assumptions, dependencies and constraints, and roles and responsibilities of the Parties,
as stated in this SOW.

EXPIRATION
The scope and terms of this agreement must be executed on or before 9/20/2022. If this agreement is
not executed during this time, the current scope and terms can be renegotiated.

ADMINISTRATION
CHANGE ODERS
In order to make a change to the scope of Professional Services in this SOW, and subject to the Disclaimers
below, Agency must submit a written request to Consultant specifying the proposed changes in detail.
Consultant will submit to Agency an estimate of the charges and the anticipated changes in the delivery
schedule that will result from the proposed change in the Professional Services Change Order. Consultant
will continue performing the Professional Services in accordance with the SOW until the parties agree in
writing on the change in scope of work, scheduling, and fees therefore. Any Change Order will be agreed
to by the parties in writing prior to implementation of the Change Order. If Consultant’s effort changes due
to changes in timing, roles, responsibilities, assumptions, scope, etc. or if additional support hours are
required, a change order will be created that details these changes, and impact to project and cost (if any).
Any change order will be signed by Accela and Agency prior to commencing any activities defined in the
change order. Standard blended rate for Accela resources is $250 per hour. The Change Order Template
is attached hereto as Appendix A.

DISCLAIMERS
Accela makes no warranties in respect of the Services described in this SOW except as set out in the
Consulting Services Policy. Any configuration of or modification to the Product that can be consistently
supported by Accela via APIs, does not require direct database changes and is capable of being tested and
maintained by Accela will be considered a “Supported Modification”. Accela’s obligations and warranties
in respect of its Services, Products, and maintenance and support, as set out the agreement between
Accela and Agency, does not extend outside the Supported Modifications or to any Agency manipulation
of implemented scripts, reports, interfaces and adaptors.
In the event Agency requires significant changes to this SOW (including cumulative revisions across any
one or more Change Orders) which Accela reasonably determines (a) is a material modification of the
nature or scope of Services as initially contemplated by the Parties under this SOW and/or (b) is significantly
outside the Supported Modifications, Accela may, upon no less than thirty (30) days’ notice to Agency,
suspend or terminate this SOW and/or any Change Order issued hereunder. In the event of any such
termination or suspension, the parties will work together in finalizing agreed-upon Deliverables.
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•
This Order Form is effective upon the date of its execution by both parties and will terminate on
the 31st day of May 2023.
•
Consultant agrees that all services and work performed under this Order Form will be
accomplished in a professional manner, in accordance with the accepted standards of Contractor’s
profession.
•
Consultant agrees to comply with all federal, state and local laws, ordinances, rules and
regulations.
•
Consultant agrees and shall comply with the following Non-Discrimination and Affirmative Action
policies:
NON-DISCRIMINATION. All hiring shall be on the basis of merit and qualification and there shall be no
discrimination in employment on the basis of race, ancestry, color, physical or mental disability, religion,
national origin, sex, age, marital or familial status, creed, ex-offender status, physical condition, political
belief, public assistance status, sexual orientation, or gender identity/expression, except where these
criteria are reasonable bona fide occupational qualifications.
AFFIRMATIVE ACTION POLICY. Contractors, subcontractors, sub grantees, and other firms doing business
with the City of Missoula must be in compliance with the City of Missoula’s Affirmative Action Plan, and
Title 49 Montana Codes Annotated, entitled “Human Rights” or forfeit the right to continue such business
dealings.
THE CITY’S AFFIRMATIVE ACTION POLICY STATEMENT IS:
The Mayor of the City of Missoula or the Mayor’s designee may adopt an affirmative action plan to provide
all persons equal opportunity for employment without regard to race, ancestry, color, handicap, religion,
creed, national origin, sex, age, sexual orientation, gender identity or expression, or marital status. In
keeping with this commitment, we are assigning to all department heads and their staff the responsibility
to actively facilitate equal employment opportunity for all present employees, applicants, and trainees.
This responsibility shall include assurance that employment decisions are based on furthering the principle
of equal employment opportunity by imposing only valid requirements for employment and assuring that
all human resource actions are administered on the basis of job necessity.
Specific responsibility for developing, implementing, monitoring and reporting are assigned to the City
Personnel staff under the supervision and direction of the Chief Administrative Officer and the Mayor.
It is the policy of the City of Missoula to eliminate any practice or procedure that discriminates illegally or
has an adverse impact on an “affected” class. Equal opportunity shall be provided for all City employees
during their terms of employment. All applicants for City employment shall be employed on the basis of
their qualifications and abilities.
The City of Missoula, where practical, shall utilize minority owned enterprises and shall ensure that
subcontractors and vendors comply with this policy. Failure of subcontractors and vendors to comply with
this policy statement shall jeopardize initial, continued, or renewed funds.
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Our commitment is intended to promote equal opportunity in all employment practices and provide a
positive program of affirmative action for the City of Missoula, its employees, program participants,
trainees and applicants.
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SIGNATURES
This Statement of Work is agreed to by the parties and made effective upon the date of last signature. If
undated by Agency, the effective date will be as of the Accela signature hereto.
ACCELA, INC.

City of Missoula, Montana

Authorized Signature

Authorized Signature

Name - Type or Print

Name - Type or Print

Title

Title

Date

Date
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APPENDIX A: CHANGE ORDER FORM
Agency:
Project Code:
Contract ID:
Initiating Department:
Initiated By:

CO #:
Date:

A. PROJECT CHANGE DESCRIPTION/TASK SUMMARY:
1. [Description of Change #1 – Issue details/scope impact, add as many as needed]
•
•
•

Schedule impact:
Resource impact:
Cost impact:

2. Etc.
Total Project Schedule Impact: [Enter]
Total Project Resource Impact: [Enter]
Total Project Cost Impact: [Enter]
B. BILLING TERMS:
Please describe the method by which Accela may bill the customer. Typically for CO’s this is T&M.
C. EXPIRATION:
If this is a CO for a bucket of T&M hours there needs to be an expiration date

SIGNATURE AND ACCEPTANCE
The above Services will be performed in accordance with this Change Order/Work Authorization and the provisions
of the Contract for the purchase, modification, and maintenance of the Accela systems. The approval of this Change
Order will act as a Work Authorization for Accela and/or Agency to perform work in accordance with this Change
Order, including any new payment terms identified in this Change Order. This Change Order takes precedent and
supersedes all other documents and discussions regarding this subject matter.

Accepted By:

Accepted By:
Accela, Inc.

By:
Print Name:

By:
Print Name:

Title:

Title:

Date:

Date:
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Proposed by: Michael Baechler
Contact Phone:
Contact Email: mbaechler@accela.com
Quote ID: Q-28110
Valid Through: 11/15/2022
Currency: USD

2633 Camino Ramon, Suite 500
San Ramon, CA, 94583

_______________________________________________________________________________________

Order Form
Address Information
Bill To:

Ship To:

City of Missoula
435 Ryman Street
Missoula, Montana 59802
United States

City of Missoula
435 Ryman Street
Missoula, Montana 59802
United States

Billing Name: Alisa Mathews
Billing Phone: (406) 552-6780
Billing Email: mathewsa@ci.missoula.mt.us

_______________________________________________________________________________________
Services

Year

Start Date

End Date

Term
(Months)

Price

Qty

Net Total

Multi Solution User

Year 1

10/1/2022

9/30/2023

12

$1,077.92

100

$107,791.56

> Accela Building - SaaS

Year 1

10/1/2022

9/30/2023

12

$0.00

100

$0.00

> Accela Planning - SaaS

Year 1

10/1/2022

9/30/2023

12

$0.00

100

$0.00

Enhanced Reporting Database
(ERD)

Year 1

10/1/2022

9/30/2023

12

$0.00

1

$0.00

TOTAL:

$107,791.56

Price

Qty

Net Total

Services

Year

Start Date

End Date

Term
(Months)

Multi Solution User

Year 2

10/1/2023

9/30/2024

12

$2,109.48

100

$210,948.00

> Accela Building - SaaS

Year 2

10/1/2023

9/30/2024

12

$0.00

100

$0.00

> Accela Planning - SaaS

Year 2

10/1/2023

9/30/2024

12

$0.00

100

$0.00

Enhanced Reporting Database
(ERD)

Year 2

10/1/2023

9/30/2024

12

$27,423.24

1

$27,423.24

TOTAL:

$238,371.24

Price

Qty

Net Total

Services

Year

Start Date

End Date

Term
(Months)

Multi Solution User

Year 3

10/1/2024

9/30/2025

12

$2,172.76

100

$217,276.44

> Accela Building - SaaS

Year 3

10/1/2024

9/30/2025

12

$0.00

100

$0.00

> Accela Planning - SaaS

Year 3

10/1/2024

9/30/2025

12

$0.00

100

$0.00
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Services

Year

Start Date

End Date

Term
(Months)

Enhanced Reporting Database
(ERD)

Year 3

10/1/2024

9/30/2025

12

Price

Qty

Net Total

$28,245.94

1

$28,245.94

TOTAL:

$245,522.38

Price

Qty

Net Total

Services

Year

Start Date

End Date

Term
(Months)

Multi Solution User

Year 4

10/1/2025

9/30/2026

12

$2,237.95

100

$223,794.73

> Accela Building - SaaS

Year 4

10/1/2025

9/30/2026

12

$0.00

100

$0.00

> Accela Planning - SaaS

Year 4

10/1/2025

9/30/2026

12

$0.00

100

$0.00

Enhanced Reporting Database
(ERD)

Year 4

10/1/2025

9/30/2026

12

$29,093.32

1

$29,093.32

TOTAL:

$252,888.05

Price

Qty

Net Total

Services

Year

Start Date

End Date

Term
(Months)

Multi Solution User

Year 5

10/1/2026

9/30/2027

12

$2,305.09

100

$230,508.58

> Accela Building - SaaS

Year 5

10/1/2026

9/30/2027

12

$0.00

100

$0.00

> Accela Planning - SaaS

Year 5

10/1/2026

9/30/2027

12

$0.00

100

$0.00

Enhanced Reporting Database
(ERD)

Year 5

10/1/2026

9/30/2027

12

$29,966.11

1

$29,966.11

TOTAL:

$260,474.69

Pricing Summary
Period
Year 1

Net Total
$ 107,791.56

Year 2

$ 238,371.24

Year 3

$ 245,522.38

Year 4

$ 252,888.05

Year 5

$ 260,474.69

Total

$ 1,105,047.92

Additional Terms:
1. No additional or conflicting terms or conditions stated in Customer’s order documentation, including purchase orders,
will be incorporated into or form any part of this Order Form or the governing agreement, and all such terms or conditions
will be null.
2. This Order Form will be governed by the applicable terms and conditions. If those terms and conditions are nonexistent, have expired or have otherwise been terminated, the following terms at https://www.accela.com/terms/ will
govern as applicable, based on the Customer’s purchase.
Quote Number:Q-28110-1
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3. All Software Licenses, Maintenance, and Subscription purchases are non-cancelable and non-refundable.
4. If Customer has a prior agreement with Accela, and this purchase is co-terming with that prior agreement, if the start
date on this Order Form is before the actual delivery date of the purchase, Accela may pro-rate this purchase so that it
can co-term with the prior agreement.
5. If this Order Form is executed and/or returned to Accela by Customer after the Order Start Date above, Accela may
adjust the Order Start Date and Order End Date without increasing the total price based on the date Accela activates the
products and provided that the total term length does not change.
6. Enhanced Reporting Database pricing is based on a percentage of SaaS Annual Contract Value. As SaaS Annual
Contract Value increases/decreases based on seat count changes or annual uplift ERD pricing will be adjusted
accordingly at contract renewal.

Enhanced Reporting Database Policy
This Accela Enhanced Reporting Database policy is an agreement between you (“You” or “Your”) and Accela,Inc.
(“Accela”). The Accela Enhanced Reporting Database (“Reporting Database”) license subscription gives You direct
access to a database that is a replicated copy of the Accela Automation Tenant Transaction Database (“Transaction
Database”). In addition to the terms and conditions of the applicable Master Agreement, Your use of the Reporting
Database is governed by the terms and conditions as set forth below. Accela reserves the right to revoke Your license
should You fail to comply with these rules.
1. .Reporting Database is SQL Server-based and will contain exact copy of data from the Transaction Database.
2. Accela will use commercially reasonable efforts to provide a near real-time sync between the Reporting Database
and the Transaction database instances. Accela estimates the databases will be synced within seconds, however, in
some circumstances this may take several minutes.
3. The Reporting database may only be accessed by authentication credentials provided to You by Accela from an
IP address that is on your allow list. If You attempt to Access the Reporting Database from an IP addresses not on
your allow list, your access will be denied. IP addresses can be added to or removed from your allow list by
contacting Accela support.
4. The Reporting Database is read only and does not support updates, data synchronization or mirroring capabilities.
5. The Reporting Database is only supported in Accela’s SaaS solution hosted in Accela’s Azure environment.
6. Reporting database will be supported per Accela’s standard SaaS Service Level Agreement (“SLA”). Accela is not
responsible for maintenance, availability or uptime of any external services or databases that reside outside of
Accela’s SaaS environment even if they are interfacing with the Reporting Database.
7. You agree to work in good faith with Accela to mitigate any performance issues that might arise from overuse or
abuse of the Reporting Database.
8. Accela reserves the right to interrupt any session that is running against the Reporting Database if, in Accela's
sole discretion, the session is deemed to impact the availability or stability of the system as a result of long remote
queue length or replication latency to the Reporting Database.
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Accela, Inc.

Customer

Signature:

Signature:

Print Name:

Print Name:

Title:

Title:

Date:

Date:
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ACCELA SUBSCRIPTION SERVICES AGREEMENT
This Accela Subscription Services Agreement (this “Agreement”) is entered into as of the date of the
applicable Order, as defined below, that incorporates these terms (the “Effective Date”) by and
between Accela, Inc. and the entity identified in such Order (“Customer”).

1. DEFINITIONS.
1.1 "Accela System" means the information technology infrastructure used by or on behalf of Accela in
performing the Subscriptions Services, including all computers, software (including but not limited to
Accela Software), hardware, databases, electronic systems (including database management systems),
and networks, whether operated directly by Accela or its third party suppliers.
1.2 "Aggregate Data" means data and information related to Customer's use of the Subscription
Services, including anonymized analysis of all data processed in the Subscription Services, that is used by
Accela in an aggregate and anonymized manner, including compiling statistical and performance
information related to the provision and operation of the Services.
1.3 "Authorized User" means one named employee, contractor or agent of Customer (each identified
by a unique email address) for whom Customer has purchased a subscription to the Subscription
Services and who is authorized by Customer to access and use the Services under the rights granted to
Customer pursuant to this Agreement.
1.4 “Consulting Services” means packaged or time and materials consulting, review, training or other
services (but excluding Subscription and Support Services) delivered by Accela to Customer pursuant an
Order. The current Consulting Services Policy is available at www.accela.com/terms/.
1.5 “Customer Data” means the content, materials, and data that Customer, Authorized Users, and
External Users enter into the Subscription Services. Customer Data does not include any component of
the Subscription Services, material provided by or on behalf of Accela, or Aggregate Data.
1.6 “Documentation” means the then-current technical and functional user documentation in any form
made generally available by Accela for the Subscription Services.
1.7 “External Users” means third party users of the Subscription Services that access the public-facing
interfaces of the Subscription Services to submit queries and requests to facilitate communications
between such third party and Customer.
1.8 “Intellectual Property Rights” means any patent rights (including, without limitation, patent
applications and disclosures), copyrights, trade secrets, know-how, and any other intellectual property
rights, in all cases whether or not registered or registrable and recognized in any country or jurisdiction
in the world.
1.9 “Order” means an Accela order form or other mutually acceptable document fully executed
between Customer and Accela that incorporates this Agreement.
20201023

1.10 “Service Availability Policy” means the Service Availability and Security Policy located at
www.accela.com/terms/.
1.11 “Subscription Services” means the civic administration services, comprised of the Accela System,
Software, and Support Services, to which Customer may license access to in accordance with the terms
herein.
1.12 “Software” means any licensed software (including client software for Authorized Users’ devices)
and Documentation that Accela uses or makes available as part of the Subscription Services.
1.13 “Support Services” means those technical and help services provided by Accela in accordance with
the Software Support Services Policies (SaaS) located at www.accela.com/terms/.
1.14 “Subscription Period” means the duration of Customer’s authorized use of the Subscription
Services as designated in the Order.
2. USAGE AND ACCESS RIGHTS.
2.1 Right to Access. Subject to the terms and conditions of this Agreement, Accela hereby grants to
Customer a limited, non-exclusive, non-transferable right and license during the Subscription Period, to
permit: (i) Authorized Users to access and use the internal and administrative interfaces of the
Subscription Services in accordance with the Documentation to support Customer’s internal business
purposes and (ii) its External Users the ability to access and use the publicly available interfaces to
submit requests and information to Customer. Each instance of the Subscription Service shall be
provisioned with the amount of storage set forth in the Order and additional storage may be purchased
at the then-current rates.
2.2 Support Services & Service Availability. During the Subscription Period, Accela shall provide to
Customer the Support Services specified in the Order and shall make all commercially reasonable efforts
to attain the service levels specified in the applicable policies. The remedies set forth in the Support
Services and Service Availability Policy are the sole and exclusive remedies for any breach of the service
levels. Customer grants Accela a royalty-free, worldwide, transferable, sub- licensable, irrevocable,
perpetual license to use or incorporate into its software or services any suggestions or other feedback
provided by Customer or Authorized Users relating to the operation or features of the Subscription
Services.
2.3 Purchasing Consulting Services. Customer may purchase Consulting Services from Accela by
executing an Order for such services. All prices are exclusive of travel and expenses, which will be
invoiced at actual cost, without markup, and will comply with the Consulting Services Policy located at
www.accela.com/terms/ or as otherwise agreed in the applicable Order. If applicable, one Consulting
Services day shall be equal to eight (8) hours.
2.4 Restrictions on Use. Customer shall not, and shall not permit others to: (i) use or access the
Subscription Services in any manner except as expressly permitted by the Agreement, including but not
limited to, in a manner that circumvents contractual usage restrictions set forth in this Agreement; (ii)
license, sub-license, sell, re-sell, rent, lease, transfer, distribute, time share or otherwise make any
portion of the Subscription Services available for access by third parties except as otherwise expressly
provided herein; (iii) use the Subscription Service in a way that: (a) violates or infringes upon the rights
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of a third party; or (b) stores or transmits libelous, tortious, or otherwise unlawful material or malicious
code or viruses; (iv) create derivative works, reverse engineer, decompile, disassemble, copy, or
otherwise attempt to derive source code or other trade secrets from or about any of the Subscription
Services (except to and only to the extent such rights are proscribed by law); (v) interfere with or disrupt
the security, integrity, operation, or performance of the Subscription Services; (vi) access, use, or
provide access or use to the Subscription Services or Documentation for the purposes of competitive
analysis or the development, provision, or use of a competing software, SaaS or product or any other
purpose that is to Accela’s detriment or commercial disadvantage; (vii) provide access to the
Subscription Services to competitors of Accela; (viii) access or use components of the Subscription
Service not licensed by Customer; (ix) use or allow the use of the Subscription Services by anyone
located in, under the control of, or that is a national or resident of a U.S. embargoed country or territory
or by a prohibited end user under Export Control Laws (as defined in Section 12.3, Compliance with
Laws); (x) remove, delete, alter or obscure any trademarks, Documentation, warranties, or disclaimers,
or any copyright, trademark, patent or other intellectual property or proprietary rights notices from any
Subscription Services; or (xi) access or use the Subscription Services in, or in association with, the design,
construction, maintenance, or operation of any hazardous environments, systems or applications, any
safety response systems or other safety-critical applications, or any other use or application in which the
use or failure of the Subscription Services could lead to personal injury or severe physical or property
damage.
2.5 Ownership. Accela retains all Intellectual Property Rights, including all rights, title and license to the
Subscription Service, Software, Accela System, Support Services, Consulting Services, and Aggregate
Data, any related work product of the foregoing and all derivative works thereof by whomever
produced; provided however, that to the extent such materials are delivered to Customer as part of the
Subscription Services, Consulting Services or Support Services then Customer shall receive a limited
license consistent with the terms of Section 2 to use such materials during the Subscription Period.
2.6 Customer’s Responsibilities. Customer will: (i) be responsible for meeting Accela’s applicable
minimum system requirements for use of the Subscription Services set forth in the Documentation; (ii)
be responsible for Authorized Users’ compliance with this Agreement and for any other activity
(whether or not authorized by Customer) occurring under Customer’s account; (iii) be solely responsible
for the accuracy, quality, integrity and legality of Customer Data; (iv) use commercially reasonable
efforts to prevent unauthorized access to or use of the Subscription Services and Customer Data under
its account, and notify Accela promptly of any such unauthorized access or use, and; (v) use the
Subscription Services only in accordance with the applicable Documentation, laws and government
regulations.
3. PAYMENT TERMS.
3.1 Purchases Directly from Accela. Except as otherwise set forth in an Order, Subscription fees shall be
invoiced annually in advance and such fees shall be due and payable on the first day of the Subscription
and on each anniversary thereafter for each renewal, if any. All other invoices shall be due and payable
net thirty (30) from the date of the applicable invoice. All amounts payable to Accela under this
Agreement shall be paid by Customer in full without any setoff, deduction, debit, or withholding for any
reason. Any late payments shall be subject to an additional charge of the lesser of 1.5% per month or
the maximum permitted by law. All Subscription Services fees are exclusive of any taxes, levies, duties,
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withholding or similar governmental assessments of any nature (collectively, "Taxes"). If any such Taxes
are owed or payable for such transactions, they shall be paid separately by Customer without set-off to
the fees due Accela.
3.2 Purchases from Authorized Resellers. In the event that Customer has purchased any products or
services through a reseller, subject to these terms, any separate payment arrangements and terms shall
be exclusively through such reseller and Accela is not a party to such transactions. Accela’s sole
obligations are set forth herein and Customer acknowledges that its rights hereunder may be
terminated for non-payment to such third party.
4. CONFIDENTIALITY. As used herein, "Confidential Information" means all confidential information
disclosed by a one party to this Agreement to the other party of this Agreement whether orally or in
writing, that is designated as confidential or that reasonably should be understood to be confidential
given the nature of the information and the circumstances of disclosure. However, Confidential
Information will not include any information that: (i) is or becomes generally known to the public
without breach of any obligation owed to the disclosing party; (ii) was known to the receiving party prior
to its disclosure without breach of any obligation owed to the disclosing party; (iii) is received without
restriction from a third party without breach of any obligation owed to the disclosing party; or (iv) was
independently developed by the receiving party. Each party will use the same degree of care that it uses
to protect the confidentiality of its own confidential information of like kind (but in no event less than
reasonable care) not to disclose or use any Confidential Information except as permitted herein, and will
limit access to Confidential Information to those of its employees, contractors and agents who need
such access for purposes consistent with this Agreement and who are bound to protect such
Confidential Information consistent with this Agreement. The receiving party may disclose Confidential
Information if it is compelled by law to do so, provided the receiving party gives the disclosing party
prior notice of such compelled disclosure (to the extent legally permitted) and reasonable assistance, at
the disclosing party's request and cost, to contest, limit, or protect the disclosure.
5. CUSTOMER DATA.
5.1 Ownership. Customer reserves all its rights, title, and interest in and to the Customer Data. No rights
are granted to Accela hereunder with respect to the Customer Data, except as otherwise set forth
explicitly in Section 5.
5.2 Usage. Customer shall be responsible for Customer Data as entered in to, applied or used in the
Subscription Services. Customer acknowledges that Accela generally does not have access to and cannot
retrieve lost Customer Data. Customer grants to Accela the non-exclusive right to process Customer
Data (including personal data) for the sole purpose of and only to the extent necessary for Accela: (i) to
provide the Subscription Services; (ii) to verify Customer’s compliance with the restrictions set forth in
Section 2.4 (Restrictions on Use) if Accela has a reasonable belief of Customer’s non-compliance; and (iii)
as otherwise set forth in this Agreement. Accela may utilize the information concerning Customer’s use
of the Subscription Services (excluding any use of Customer’s Confidential Information) to improve
Subscription Services, to provide Customer with reports on its use of the Subscription Services, and to
compile aggregate statistics and usage patterns by customers using the Subscription Services.
5.3 Use of Aggregate Data. Customer agrees that Accela may collect, use and disclose Aggregate Data
derived from the use of the Subscription Services for industry analysis, benchmarking, analytics,

20201023

marketing and other business purposes. All Aggregate Data collected, used and disclosed will be in
aggregate form only and will not identify Customer, its Authorized Users or any third parties utilizing the
Subscription Services.
6. WARRANTIES AND DISCLAIMERS.
6.1 Subscription Services Warranty. During the Subscription Period, Accela warrants that Subscription
Services shall perform materially in accordance with the applicable Documentation. As Customer’s sole
and exclusive remedy and Accela’s entire liability for any breach of the foregoing warranty, Accela will
use commercially reasonable efforts to: (a) repair the Subscription Services in question; (b) replace the
Subscription Services in question with those of substantially similar functionality; or (c), after making all
commercially reasonable attempts to do the foregoing, terminate the applicable Subscription Services
and refund all unused, prepaid fees paid by Customer for such non-compliant Subscription Services.
6.2 Consulting Services Warranty. For ninety (90) days from the applicable delivery, Accela warrants
that Consulting Services shall be performed in a professional and workmanlike manner. As Customer’s
sole and exclusive remedy and Accela’s entire liability for any breach of the foregoing warranty, Accela
will use commercially reasonable efforts to (a) re-perform the Consulting Services in a compliant
manner; or, after making all commercially reasonable attempts to do the foregoing, (b) refund the fees
paid for the non-compliant Consulting Services.
6.3. Disclaimers. EXCEPT AS EXPRESSLY PROVIDED HEREIN, ACCELA MAKES NO WARRANTY OF ANY
KIND, WHETHER EXPRESS, IMPLIED, STATUTORY OR OTHERWISE, AND SPECIFICALLY DISCLAIMS ALL
IMPLIED WARRANTIES, INCLUDING ANY IMPLIED WARRANTY OF MERCHANTABILITY, SECURITY, FITNESS
FOR A PARTICULAR PURPOSE OR NON-INFRINGEMENT, TO THE MAXIMUM EXTENT PERMITTED BY
APPLICABLE LAW.
6.4. Cannabis-Related Activities. If Customer purchases any Subscription Services for use with any
cannabis-related activities, the following additional disclaimers shall apply: Accela is considered a
software service provider to its customers and not a cannabis related business or agent thereof. In
addition to the foregoing, Accela only retains Subscription Services fees of this Agreement from its
Customer for general software services, a state or local government agency, and does not retain these
fees from any type of External Users. It is the sole responsibility of the Customer to offer state law
compliant services, which may be coordinated and facilitated through the use of the Subscription
Services. Accela makes no representations, promises, or warranties with respect to the legality,
suitability, or otherwise regarding any third party provider, including partners, and have no
responsibility or liability with respect to services provided to Customer by such third parties.
7. INDEMNIFICATION. Accela will defend (or at Accela’s option, settle) any third party claim, suit or
action brought against Customer to the extent that it is based upon a claim that the Subscription
Services, as furnished by Accela hereunder, infringes or misappropriates the Intellectual Property Rights
of any third party, and will pay any costs, damages and reasonable attorneys’ fees attributable to such
claim that are finally awarded against Customer, provided that Customer provides: (a) Accela notice of
such claim as soon practical and in no event later than would reasonably permit Accela to respond to
such claim, (b) reasonable cooperation to Accela, at Accela’s expense, in the defense and/or settlement
of such claim and (c) Accela the sole and exclusive control of the defense, litigation and settlement of
such claim. In the event that Accela reasonably believes, in its sole discretion, that such claim may

20201023

prevail or that the usage of the Subscription Services may be joined, Accela may seek to: (a) modify the
Subscription Services such that it will be non-infringing (provided such modification does not materially
reduce the functionality or performance of Customer’s installed instance); (b) replace the Subscription
Services with a service that is non-infringing and provides substantially similar functionality and
performance; or, if the first two options are not commercially practicable, (c) terminate the remainder
of the Subscription Period and refund any, pre-paid, unused fees received by Accela. Accela will have no
liability under this Section 7 to the extent any claims arise from (i) any combination of the Subscription
Services with products, services, methods of a third party; (ii) a modification of the Subscription
Services that were either implemented by anyone other than Accela or implemented by Accela in
accordance with Customer specifications; (iii) any use of the Subscription Services in a manner that
violates this Agreement or the instructions given to Customer by Accela; (iv) a version of the
Subscription Services other than the current, fully patched version, provided such updated version
would have avoided the infringement; or (v) Customer’s breach of this Agreement. THIS SECTION 7
STATES THE ENTIRE OBLIGATION OF ACCELA AND ITSLICENSORSWITH RESPECT TO ANY ALLEGED OR
ACTUAL INFRINGEMENT OR MISAPPROPRIATION OF INTELLECTUAL PROPERTY RIGHTS RELATED TO THIS
AGREEMENT.
8. LIMITATION OF LIABILITY. EXCEPT FOR LIABILITY ARISING OUT OF EITHER PARTY’S LIABILITY FOR
DEATH OR PERSONAL INJURY OR CUSTOMER’S BREACH OF SECTION 2, NEITHER PARTY’S AGGREGATE
LIABILITY FOR DAMAGES ARISING OUT OF OR IN CONNECTION WITH THIS AGREEMENT OR FROM THE
USE OF OR INABILITY TO USE THE SERVICE, WHETHER IN CONTRACT, TORT OR UNDER ANY OTHER
THEORY OF LIABILITY, SHALL EXCEED THE TOTAL AMOUNT PAID BY CUSTOMER HEREUNDER IN THE
TWELVE (12) MONTH PERIOD IMMEDIATELY PRECEDING THE INCIDENT. EXCEPT FOR LIABILITY ARISING
OUT OF CUSTOMER’S BREACH OF SECTION 2 OR EITHER PARTY’S LIABILITY FOR DEATH OR PERSONAL
INJURY, IN NO EVENT SHALL EITHER PARTY OR ANY OTHER PERSON OR ENTITY INVOLVED IN CREATING,
PRODUCING OR DELIVERING THE SERVICE BE LIABLE FOR ANY INCIDENTAL, SPECIAL, EXEMPLARY OR
CONSEQUENTIAL DAMAGES, INCLUDING LOST PROFITS, LOSS OF DATA OR LOSS OF GOODWILL, SERVICE
INTERRUPTION, COMPUTER DAMAGE OR SYSTEM FAILURE OR THE COST OF SUBSTITUTE PRODUCTS OR
SERVICES, ARISING OUT OF OR IN CONNECTION WITH THIS AGREEMENT OR FROM THE USE OF OR
INABILITY TO USE THE SUBSCRIPTION SERVICES, WHETHER BASED ON WARRANTY, CONTRACT, TORT
(INCLUDING NEGLIGENCE), PRODUCT LIABILITY OR ANY OTHER LEGAL THEORY. THE FOREGOING
EXCLUSIONS APPLY WHETHER OR NOT A PARTY HAS BEEN INFORMED OF THE POSSIBILITY OF SUCH
DAMAGE, AND EVEN IF A LIMITED REMEDY SET FORTH HEREIN IS FOUND TO HAVE FAILED OF ITS
ESSENTIAL PURPOSE.
9. SECURITY. Accela has implemented commercially viable and reasonable information security
processes, policies and technology safeguards to protect the confidentiality and integrity of Customer
Data, personal data protect against reasonably anticipated threats. Customer acknowledges that,
notwithstanding security features of the Subscription Services, no product, hardware, software or
service can provide a completely secure mechanism of electronic transmission or communication and
that there are persons and entities, including enterprises, governments and quasi- governmental actors,
as well as technologies, that may attempt to breach any electronic security measure. Subject only to its
limited warranty obligations set forth in Section 6, Accela will have no liability for any such security
breach. Customer further acknowledges that the Subscription Services is not guaranteed to operate
without interruptions, failures, or errors. If Customer or Authorized Users use the Subscription Services
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in any application or environment where failure could cause personal injury, loss of life, or other
substantial harm, Customer assumes any associated risks and will indemnify Accela and hold it harmless
against those risks.
10. THIRD PARTY SERVICES. Customer may choose to obtain a product or service from a third party
that is not directly produced by Accela as a component of the Subscription Services (“Third Party
Services”) and this may include third party products resold by Accela. Accela assumes no responsibility
for, and specifically disclaims any liability, warranty or obligation with respect to, any Third Party Service
or the performance of the Subscription Services (including Accela’s service level commitment) when the
Subscription Services are used in combination with or integrated with Third Party Services.
11. TERM AND TERMINATION.
11.1 Agreement Term. This Agreement shall become effective on the Effective Date and shall continue
in full force and effect until the expiration of any Subscription Periods set forth in an applicable Order
governed by the Agreement.
11.2 Subscription Periods & Renewals. Subscription Periods begin as specified in the applicable Order
and, unless terminated earlier in accordance with this Agreement, continue for the term specified
therein. Except as otherwise specified in the applicable Order, (a) all Subscription Services will
automatically renew for additional Subscription Periods equal to the expiring Subscription Period, unless
either party gives the other at least sixty (60) days’ notice of non-renewal before the end of the relevant
Subscription Period and (b), Orders may only be cancelled or terminated early in accordance with
Section 11.3. Subscription Services renewals may be subject to an annual increase, for which Accela shall
provide Customer notice prior to the renewal of the Subscription Period. In the event of any nonrenewal or other termination, Customer’s right to use the Subscription Services will terminate at the end
of the relevant Subscription Period.
11.3 Termination or Suspension for Cause. A party may terminate this Agreement and Subscription
Services license granted hereunder for cause upon thirty (30) days’ written notice to the other party of a
material breach if such breach remains uncured at the expiration of such thirty (30) day period. Either
party may terminate immediately if the other party files for bankruptcy or becomes insolvent. Accela
may, at its sole option, suspend Customer’s or any Authorized User’s access to the Subscription Services,
or any portion thereof, immediately if Accela: (i) suspects that any person other than Customer or an
Authorized User is using or attempting to use Customer Data; (ii) suspects that Customer or an
Authorized User is using the Subscription Services in a way that violates this Agreement and could
expose Accela or any other entity to harm or legal liability; (iii) is or reasonably believes it is required to
do so by law or court order or; (iv) Customer’s payment obligations are more than ninety (90) days past
due, provided that Accela has provided at least thirty (30) days’ notice of such suspension for delinquent
payment. Should Customer terminate this Agreement for cause, Accela will refund a pro-rata portion of
unused, pre-paid fees.
11.4 Effect of Termination. If this Agreement expires or is terminated for any reason: (i) within thirty
(30) calendar days following the end of Customer’s final Subscription Period, upon Customer’s request
Accela provided Customer Data and associated documents in a database dump file; provided that
Customer pays (a) all costs of and associated with such copying, as calculated at Accela’s then-current
time-and-materials rates, and (b) any and all unpaid amounts due to Accela; (ii) licenses and use rights
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granted to Customer with respect to Subscription Services and intellectual property will immediately
terminate; and (iii) Accela’s obligation to provide any further services to Customer under this Agreement
will immediately terminate, except as mutually agreed between the parties. If the Subscription Services
are nearing expiration date or are otherwise terminated, Accela will initiate its data retention processes,
including the deletion of Customer Data from systems directly controlled by Accela. Accela’s current
Data Storage Policy can be accessed www.accela.com/terms/.
11.5 Survival. Sections 2.5 (Ownership and Proprietary Rights), 4 (Confidentiality), 6.3 (Disclaimer), 8
(Limitation of Liability), 11.4 (Effect of Termination), 11.5 (Surviving Provisions), and 12 (General
Provisions) will survive any termination or expiration of this Agreement.
12. GENERAL.
12.1 Notice. Except as otherwise specified in this Agreement, all notices, permissions and approvals
hereunder will be in writing and will be deemed to have been given upon: (i) personal delivery; (ii) three
days after sending registered, return receipt requested, post or; (iii) one day after sending by
commercial overnight carrier. Notices will be sent to the address specified by the recipient in writing
when entering into this Agreement or establishing Customer’s account for the Subscription Services.
12.2 Governing Law and Jurisdiction. This Agreement and any action related thereto will be governed by
the laws of the State of California without regard to its conflict of laws provisions. The exclusive
jurisdiction and venue of any action related to the subject matter of this Agreement will be the state and
federal courts located in the Northern District of California and each of the parties hereto waives any
objection to jurisdiction and venue in such courts.
12.3 Compliance with Laws. Each party will comply with all applicable laws and regulations with respect
to its activities under this Agreement including, but not limited to, export laws and regulations of the
United States and other applicable jurisdictions. Further, in connection with the services performed
under this Agreement and Customer’s use of the Subscription Services, the parties agree to comply
with all applicable anti-corruption and anti-bribery laws, statutes and regulations.
12.4 Assignment. Customer may not assign or transfer this Agreement, whether by operation of law
or otherwise, without the prior written consent of Accela, which shall not be unreasonably withheld.
Any attempted assignment or transfer, without such consent, will be null and void. Subject to the
foregoing, this Agreement will bind and inure to the benefit of the parties, their respective successors
and permitted assigns.
12.5 Publicity. Notwithstanding anything to the contrary, each party will have the right to publicly
announce the existence of the business relationship between parties without disclosing the specific
terms of the Agreement.
12.6 Miscellaneous. No failure or delay by either party in exercising any right under this Agreement will
constitute a waiver of that right. Other than as expressly stated herein, the remedies provided herein
are in addition to, and not exclusive of, any other remedies of a party at law or in equity. If any provision
of this Agreement is held by a court of competent jurisdiction to be contrary to law, the provision will be
modified by the court and interpreted so as best to accomplish the objectives of the original provision to
the fullest extent permitted by law, and the remaining provisions of this Agreement will remain in effect.
Accela will not be liable for any delay or failure to perform under this Agreement to the extent such
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delay or failure results from circumstances or causes beyond the reasonable control of Accela. This
Agreement does not create a partnership, franchise, joint venture, agency, fiduciary or similar
relationship between the parties. This Agreement, including any attachments hereto as mutually agreed
upon by the parties, constitute the entire agreement between the parties concerning its subject matter
and it supersedes all prior communications, agreements, proposals or representations, written or oral,
concerning its subject matter. No modification, amendment, or waiver of any provision of this
Agreement will be effective unless in writing and signed by a duly authorized representative of each
party against whom the modification, amendment or waiver is to be asserted. Notwithstanding any
language to the contrary, no additional or conflicting terms or conditions stated in any of Customer’s
purchase order documentation or otherwise will be incorporated into or form any part of this
Agreement, and all such terms or conditions shall be null and void.
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City Clerk Staff
From:
Sent:
To:
Cc:
Subject:

Jim Nugent
Monday, September 19, 2022 4:27 PM
Dept. Mayors Office; Grp. City Council and City Web Site; Leigh Griffing; Dept. City Clerk
Grp. Atty Civil Admin
FW: Hess Appointment: Lawsuit? Recall?

From: Jim Nugent
Sent: Monday, September 19, 2022 3:15 PM
To: Daniel Carlino <CarlinoD@ci.missoula.mt.us>; Ryan Sudbury <SudburyR@ci.missoula.mt.us>
Subject: RE: Hess Appointment: Lawsuit? Recall?
DANIEL:
As you well know I was not personally in attendance at the Monday September 12, 2022 city council meeting. Further, I
was not personally in the alley; nor was I personally at the Oxford.
I suspect, while not on the public record, every single city council member, you included, had communications with
other city council members pertaining to voting for mayor.
You basically provide speculation; not actual evidentiary facts. A quorum of at least seven (7) city council member
gathered together at the precise same location discussing the same identical issue s is required for there to be a
quorum.
I do not know if there ever actually was quorum of city council members gathered together at the same identical
location discussing the same identical issue. The same is true for any post meeting gathering at the Oxford. Was there a
quorum present at the same table, discussing an identical issue pertaining to an upcoming city council decision? I do not
know.
Was there a public pronunciation s to what a quorum of the city council might have discussed that pertained to a future
city council decision? Was the substance of any such discussion entered into the public city council record? When the
city c council meeting was reconvened, entered into the city council public record was a very, very lengthy public
explanation as to an upcoming city council vote that evening prior to the final decision being made..
Earlier in the evening, prior to the city council’s final ballot vote that made a final decision there was an in person as
well as virtual personal public comment pertaining to all three of the candidates receiving vote on the final ballot.
If there was no actual quorum simultaneously discussing a mayoral ballot endeavor, how and where do you draw the
line between city council members communication with each other one on one or in small groups and what occurred in
a potentially non-quorum discussion on the identical topic occurring in the alley.
JIM NUGENT
From: Daniel Carlino <CarlinoD@ci.missoula.mt.us>
Sent: Saturday, September 17, 2022 12:50 PM
To: Ryan Sudbury <SudburyR@ci.missoula.mt.us>; Jim Nugent <NugentJ@ci.missoula.mt.us>
Cc: J. Kevin Hunt <jkhesq23@gmail.com>
Subject: Fwd: Hess Appointment: Lawsuit? Recall?
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The council and I are receiving a lot of questions about the eight council member negotiations during the public meeting
last Monday. Would you all be able to answer Mr. Hunt’s questions legal for him?
Thank you,
Daniel Carlino
406-239-2240
From: J. Kevin Hunt <jkhesq23@gmail.com>
Sent: Saturday, September 17, 2022 12:14:26 PM
To: Grp. City Council and City Web Site <Council@ci.missoula.mt.us>
Cc: Jordan Hess <HessJ@ci.missoula.mt.us>; Bret Serbin <Bret.Serbin@lee.net>; ml-Missoula-KECI-News@sbgtv.com
<ml-Missoula-KECI-News@sbgtv.com>
Subject: Hess Appointment: Lawsuit? Recall?
TO: Mayor and City Council, City of Missoula, State of Montana
FROM: Missoula Resident & Montana Resident Citizen J. Kevin Hunt
DATE: September 17, 2022
RE: Queries Concerning Proceedings of September, 12, 2022
Dear City Councilors and Interim Mayor Hess:
With each passing day since the Monday, September 12, 2022 selection of Jordan Hess as Interim Mayor, the specter of
a legal challenge to his appointment grows. Whether such a challenge were successful or not, the process by which Mr.
Hess was selected was shameful and it's incredible that a majority of the Missoula City Council (hereafter "City Council"
or "Council") -- and apparently The Missoulian and Missoula Current -- accept what occurred as normal and acceptable.
A. Putative Interim Mayor Jordan Hess and City Councilor Gwen Jones (who, in the capacity of Acting Mayor presided
over the September 12, 2022 City Council meeting including Agenda Item No. 11.1, selection of Interim Mayor) need to
address the following questions at the Monday, September 19 City Council meeting:
(1) With regard to the "15 minute recess" of the September 12, 2022 City Council meeting stretching to 70+ minutes
during which two Interim Mayor nominees, namely City Councilors Jordan Hess and Mike Nugent, engaged in
"bloodsport" negotiations (hereafter "negotiations") in the back alley behind City Council Chambers:
(a) which City Councilors were present at those negotiations at any time, for any length of time?
(b) what was the maximum number of City Councilors simultaneously present at said negotiations, and the identities of
City Councilors present at said negotiations during each period of said maximum attendance?
(c) were minutes kept of the negotiations?
(2) Which City Councilors were made aware -- by Acting Mayor Gwen Jones, by any other member of the City Council, or
by any City of Missoula employee or staff member -- of those secret back alley negotiations proceedings, and if so, by
whom and in what manner?
(3) Was Councilor Daniel Carlino informed -- by Acting Mayor Gwen Jones, by any other member of the Council, or by
any City of Missoula employee or staff member -- of the clandestine back alley negotiations proceedings, and if so, by
whom and in what manner?
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(4) At any time, were Interim Mayor nominees Fred Rice, Tiegan Avery and/or Robert Giordano informed -- by Acting
Mayor Gwen Jones, by any other member of the Council, or by any City of Missoula employee or staff member -- of the
clandestine back alley negotiations proceedings, and if so, by whom and in what manner?
(5) With respect to the post-City Council meeting convocation of Interim Mayor appointee Hess and City Councilors at
The Oxford Bar announced on the record by Acting Mayor Jones:
(a) which City Councilors were present at said convocation?
(b) what was the maximum number of City Councilors simultaneously present at said convocation, and the identities of
City Councilors present at said convocation during the period(s) of said maximum attendance?
(c) were minutes kept of said convocation?
I submit that failure of Interim Mayor Hess and Councilor Jones to fully, truthfully and publicly respond to these
questions on the City Council record, will constitute a violation of the oath each of them took when most recently reelected to the City Council, and the oath which Mr. Hess took when sworn in as Interim Mayor on September 13, 2022,
to uphold the laws and Constitution of the State of Montana, in three respects, by violating the following Montana
Constitutional and statutory provisions:
Constitutional Provisions:
MT Const. Article II, Section 8. Right of participation. The public has the right to expect governmental
agencies to afford such reasonable opportunity for citizen participation in the operation of the agencies prior to
the final decision as may be provided by law.
MT Const. Article I, Section 9. Right to know. No person shall be deprived of the right to examine
documents or to observe the deliberations of all public bodies or agencies of state government and its
subdivisions, except in cases in which the demand of individual privacy clearly exceeds the merits of public
disclosure.
Statutory Provisions:
Montana Open Meetings Law, MCA 2-3-201, et seq.
Please note the language of the first section of the Open Meetings Law, to-wit (emphasis added):
2-3-201. Legislative intent -- liberal construction. The legislature finds and declares that public boards,
commissions, councils, and other public agencies in this state exist to aid in the conduct of the peoples' business.
It is the intent of this part that actions and deliberations of all public agencies shall be conducted openly. The
people of the state do not wish to abdicate their sovereignty to the agencies which serve them. Toward these
ends, the provisions of the part shall be liberally construed. [History: En. Sec. 1, Ch. 159, L. 1963; R.C.M. 1947,
82-3401.]
B. Putative Interim Mayor Hess and City Councilor Gwen Jones need to explain in what manner the right of the
undersigned citizen, and the rights of all other persons -- including City Councilor Daniel Carlino and Interim Mayor
nominees Fred Rice, Tiegan Avery and Robert Giordano -- to observe and/or participate in, all "operations," "actions"
and "deliberations" of the Missoula City Council, a subdivision of state government, were outweighed by demands of
individual privacy.
C. As a separate matter, if answers to any of the foregoing questions are not forthcoming at the September 19, 2023 City
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Council meeting, Mr. Hess and City Councilor Gwen Jones need to explain in what manner each such failure to disclose
such answer(s) is justified on grounds that such disclosures are purportedly outweighed by demands of individual
privacy.
I am skeptical that the Montana Supreme Court would deem the ruse of a "recess" called sua sponte by Ms. Jones for no
stated purpose, the deliberately calculated presence of less than a quorum of the City Council at any particular moment
during the back alley proceedings, and the deliberately calculated failure to inform nominees Rice, Avery and Giordano,
or the public, of those proceedings, to satisfy the dictates of Article II, section 8 and 9 of the Montana Constitution or of
the Open Meetings Law.
Nor do I believe that Ms. Jones' on-the-record assurance September 12, 2022 that the post-Interim Mayor selection
convocation of Interim Mayor Hess and City Councilors at The Oxford bar would not constitute a quorum because no
more than six City Councilors would be seated the same table, is likely to satisfy the Montana Supreme Court that a
separate and distinct violation of Article II, sections 8 and 9, and of the Open Meetings Law, did not occur.
By copy of this communication to the Missoulian reporter assigned to coverage of these matters, and to KECI-TV News, I
am requesting that they make inquiries of all principals regarding the foregoing, as well.
In further support of this demand for disclosures, I invoke the Montana Public Records Act, MCA 2-6-1001, et seq.
Less than full, truthful and candid disclosure of the requested information would, in my opinion as a citizen, be an
appropriate ground for circulation and filing of petitions for recall of Interim Mayor Hess and Councilor Jones.
I note that on September 13, 2022 Councilor Carlino issued, and posted as a Comment subjoined to The Missoulian's
online story about the September 12 selection of Mr. Hess as Interim Mayor, the following statement supplementing his
remarks on the record September 12, 2022 in regard to these matters:
"Missoula’s next mayor was chosen in the alley behind council chambers on Monday. While the audience at
Monday night’s city council meeting patiently waited for the city council to resume debating and deciding on
Missoula’s next mayor, eight council members were calling each other out to the alley to have that
conversation privately over the course of a 70 minute recess.
"Missoulians deserved to hear those discussions. Deciding Missoula’s next mayor should have gone to voters
or should have at least been debated publicly.
"I saw nominating new candidates that the council and community knew to be dedicated leaders as a viable
step forward to break the gridlock and to ultimately get a more progressive mayor.
"My votes for a third candidate during the mayor selection process were in hopes of getting us closer to
compromise and to select the best mayor for Missoula’s future. I stand by my efforts to ensure our next mayor
would respond with urgency to our climate and housing crises.
"All council members had the opportunity to change their vote at any time for us to reach the 7 vote threshold.
There were certainly more votes and less public debate than we had expected." It is my intent to raise these
issues during the agenda item Citizen Comments on Items Not on the Agenda, at the Monday, September 19,
2022 City Council meeting.
Sincerely,
/s/ J. Kevin Hunt
Ward 1 Resident
(971) 295-1969
jkhesq23@gmail.com

4

