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*THIRD MONDAY*
11:30AM - 1PM
DoubleTree Missoula - Edgewater
100 Madison St, Missoula
Register Here!

City Club of Missoula Presents:

Getting Schooled:
Perspectives on Public Education
in Montana
Much like in other states, high-level discussions in Helena on the
nature of K-12 public education could have important implications for
school districts throughout Montana. Join City Club Missoula on
September 19 for a forum that will feature public education policy
perspectives from a few distinct points of view.
The panel, featuring State Representative David Bedey, McCall
Flynn, the Executive Director of the Montana Board of
Public Education, and Lance Melton, Executive Director of
the Montana School Board Association, will cover such topics as
the roles of school boards, parental involvement, curriculum
development and content, as well as teacher accreditation and
licensure requirements.
Jill Valley, news anchor at KPAX, in Missoula, will moderate
this timely panel.
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DoubleTree Missoula Edgewater
September 19, 2022
11:30 a.m. - 1 p.m.

Register Here

EXECUTIVE
SPONSORS

SPONSORSHIP
HIGHLIGHT
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Send to a Colleague
City Club Missoula
ccm@cityclubmissoula.com
www.cityclubmissoula.com
See what's happening on our social sites:

City Club Missoula | P.O. Box 9071, Missoula, MT 59807
Unsubscribe council@ci.missoula.mt.us
Update Profile | Constant Contact Data Notice
Sent by ccm@cityclubmissoula.com powered by

Try email marketing for free today!
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City Clerk Staff
From:
Sent:
To:
Cc:
Subject:

J. Kevin Hunt <jkhesq23@gmail.com>
Sunday, September 18, 2022 3:44 PM
Grp. City Council and City Web Site
Jordan Hess; ml-Missoula-KECI-News@sbgtv.com; Bret Serbin
Supplemental Grounds for Disclosures

Dear City Council and Mayor:
In further support of my request for disclosures recited in my email of September 17, 2022, I note that in the absence of
such disclosures, neither this citizen, nor a court, can determine whether a legal action predicated upon alleged
violations of the Open Meetings Law, and/or Article II, sections 8 and/or 9 of the Montana Constitution, is justiciable.
From the language of Montana Supreme Court decisions addressing similar issues, however, I'm confident that they
would be: either now, or years from now. [NOTE: Nothing herein is intended to be, and this is not, the provision of legal
advice. I am not a member of the State Bar of Montana.]
See, Associated Press, Billings Gazette, et al v. Usher, 2022 MT 24; See, also, Boulder Monitor v. Jefferson High Sch. Dist.
No. 1, 2014 MT 5, 373 Mont. 212, 316 P.3d 848; See, also, Willems v. State, 2014 MT 82, 374 Mont. 343, 325 P.3d 1204.
Associated Press concerned a claim by the plaintiff news organizations that their exclusion from a private meeting of
nine Republican members of the 19-member Montana Legislature's House Judiciary Committee which had legislation
under consideration, upon the Republican committee chairperson (Usher) calling a recess, violated the Open Meetings
Law. The Montana Supreme Court upheld the District Court's application of the House's committee quorum rule, and
rejected the plaintiffs' contention that in this instance application of the quorum rule would violate MT Const. Article I,
section 9.
In Boulder Monitor, the Court considered whether the "passive presence" of a public official not a member of a
subcommittee, but a member of its parent full committee (a public agency), who witnessed but did not participate
in the smaller committee meeting, nonetheless raised the attendance to a quorum of the full committee such that the
full committee's statutory Open Meeting Law and Article II, section 8 & 9 constitutional obligations were triggered.
Willems was a case in which the Court addressed a claim that accumulated one-on-one communications among
members of a redistricting commission amounted to a “constructive quorum” that implicated the open meeting law and
the Article II, section 8 right to know.
In each of those decisions, the Montana Supreme Court ruled against the plaintiffs challenging actions of the public
bodies.
While I suspect that Ms. Jones was aware of, or advised of, those three decisions prior to calling the recess, those cases
are readily distinguishable from the September 12 episode, and if the clandestine proceedings were undertaken in
reliance on those decisions in order to insulate the "blood sport" from public view and participation, I submit that such
reliance and calculated intent will prove the Council's undoing with respect to Mr. Hess's selection as Interim Mayor.
In Associated Press, the Court said:
"Our decision in Willems rested in part on concern about how the 'constructive quorum' logic could stifle commonplace
discussions in places like the Capitol halls by implicating 'the accumulated discussions of legislators.' Willems, ¶ 25.
While it is true that Usher’s gathering was deliberately convened to include just under a quorum of committee members
and was certainly a larger group than one might encounter for elevator chit-chat, the group’s posture was more in kind
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with typical, unofficial legislative chatter than with formal public business. Only by scrutinizing the partisan make-up of
the participants and speculating about how the conversation might influence the in-session work of the committee
could one reach the AP’s conclusion about the group’s level of 'control.'
Associated Press, at ¶18 (emphasis added).
By contrast, it's patently obvious that the back alley shenanigans involved in Mr. Hess' appointment were more on kind
with formal public business than with typical, unofficial legislative chatter. Acting Mayor Jones' calling of the "15 minute"
recess that stretched to more than 70 minutes occurred after 21 rounds of voting had failed to resolve a deadlock in
which neither of contenders Hess and Nugent garnered the seven vote Council majority required for selection as Interim
Mayor, all but a couple of the rounds of voting ending in the same six votes for Hess, five votes for Nugent, stalemate,
with one (one one occasion two) vote(s) for nominee Fred Rice, Tiegan Avery or Robert Giordano. Members of the
public patiently waited for Councilors to return from the "15 minute recess." It is clear from Mr. Nugent's variously
tearful and angry post-recess, on-the-record speech surrendering to Hess, that the back alley meeting was not idle chit
chat. On the next ballot, Mr. Nugent voted for Hess, providing Hess with the seventh vote needed for selection. The
public was left to speculate as what deals, threats, enticements, etc. might have been discussed by, between and among
those participating. Additionally, that this occurred before adjournment and with the matter of selecting an Interim
Mayor unresolved, and given that City Council offices are non-partisan and this was not a party caucus meeting, both
Willem and Associated Press are simply inapposite.
Moreover, unlike Boulder Monitor, all of the eight Missoula City Councilors alleged by Councilor Carlino to have
attended the back alley convocation were full members of the public body then considering whom to select as Interim
Mayor.
Notably, the issue of Article II, section 9 "Right to Participate" violations was not substantively addressed in Associated
Press, Willem or Boulder Monitor. Moreover, in its plethora of decisions interpreting and applying the Open Meetings
Law and Article II, sections 8 and 9, the Court's rulings have variously either embraced, or not considered, the strong
statements in those provisions concerning the manner in which they are to be construed, and the statements by many
delegates to the 1972 Montana Constitutional Convention in support of adoption of section 8 and 9. Whether the Court
considered that text and context was a key factor in whether claims of violations were sustained by the Court, as it
noted in Schoof v. Nesbit, 2014 MT 6.

Fleenor

In Schoof, the Court overruled its prior watershed ruling in Fleenor v. Darby Sch. Dist., 2006 MT 31, 331 Mont. 124, that
in order to have "standing" to bring a judicial action challenging a public agency decision made in violation of the
Constitutional provisions at issue, a citizen must allege some concrete, personal stake of injury as result of the alleged
violations that is more than that held or suffered by the public generally when statutory or constitutional provisions are
violated by a public agency. In re-examining and rejecting that previous holding, the Court said:
"Importantly, the governing provisions in this case are directed to the citizen: 'The public' has the right to be afforded
reasonable opportunity for “citizen participation” in the operation of governmental agencies. Mont. Const. art.
II, § 8. 'No person' shall be deprived of the right to examine documents or to observe the deliberations of all
public bodies or agencies. Mont. Const. art. II, § 9. Procedures must afford 'interested persons' reasonable
opportunity to submit data, views, or arguments prior to making a final decision. Section 2-3-111(1),
MCA. 'Every citizen' has a right to inspect and take a copy of any public writings of this State (with certain
exceptions). Section 2-6-102(1), MCA. All meetings of governmental bodies must be open to 'the
public.' Section 2-3-203(1), MCA. Agencies must develop procedures permitting and encouraging 'the public'
to participate in agency decisions. Section 2-3-103(1)(a), MCA. When a governmental agency fails to provide
proper notice of a meeting, see §§
2-3-103 to -107,MCA, or holds an unlawful closed meeting, see § 2-3-203, MCA, or denies reasonable
opportunity to submit data, views, or arguments prior to making a final decision, see § 2-3-111, MCA, the 'harm
is concrete, though widely shared,' see Akins, 524 U.S. at 24, 118 S.Ct. at 1786.
"¶22 Moreover, at the time the Commissioners allegedly held their closed meeting, § 2-3-114, MCA (2005),
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provided: 'The district courts of the state have jurisdiction to set aside an agency decision under this part upon
petition made within 30 days of the date of the decision of any person whose rights have been
prejudiced.' (Emphasis added.) In Druffel v. Bd. of Adjustment, 2007 MT 220, ¶ 17, 339 Mont. 57, 168
P.3d 640, we interpreted similar 'any person' language under § 76-2-327, MCA, as conferring broad standing rights on
the aggrieved party to pursue the statutory remedy at issue. We applied the rule that the plain meaning of a statute
controls our interpretation if the Legislature’s intent can be determined from it. Druffel, ¶¶ 16-17. In this case, it is
clear that the Legislature intended to grant relief to 'any person whose rights have been prejudiced.'
"¶23 Given the participatory rights Schoof seeks to vindicate, we conclude that he has alleged a sufficiently concrete
injury to satisfy standing requirements.
"¶24 A question naturally arises regarding how far a citizen’s standing extends. The comments of the Constitutional
Convention delegates indicate that the right of participation was intended to afford citizens a reasonable opportunity to
participate in any agency decision that affects them. For example, one delegate stated: '[W]e think that when those
rules and those regulations are made that are going to affect our everyday lives, that we should have the right to
participate.' Montana Constitutional Convention, Verbatim Transcript, Mar. 7, 1972, p. 1661. Another delegate stated:
'Montanans want to be a part of their government. They want to know their government and what it is doing. They
want to provide input on matters which affect them directly or which they are keenly interested in.' Montana
Constitutional Convention, Verbatim Transcript, Mar.7, 1972, p. 1657. This point was made repeatedly during the
debate. See Montana Constitutional Convention, Verbatim Transcript, Mar. 7, 1972, pp. 1655, 1656, 1657. While we
recognize that § 2-3-114, MCA, generally applies to right of participation claims and§ 2-3-213, MCA, generally applies
to right to know claims, there is a 'fundamental link between the right to know and participate.'
Bryan, ¶ 30. Therefore, we see no reason to distinguish between these closely related provisions for purposes of
standing in this case.
"Regarding the right to know, the delegates contemplated a goal of ensuring that “the deliberations and resolution of all
public matters must be subject to public scrutiny.” Montana Constitutional Convention, Verbatim Transcript, Mar. 7,
1972, p. 1670.
"¶25 It is not appropriate in this case to address the parameters of standing for right to know and right of participation
claims that may arise in other contexts. However, based on the constitutional language and the delegates’ comments,
it is clear that a citizen in Schoof’s position who is subject to a governmental agency’s jurisdiction has standing to assert
a violation of these provisions. Schoof is a resident of Custer County. Accordingly, we hold that Schoof has standing to
pursue further discovery on his claims, and overrule Fleenor to the extent that it is inconsistent with this opinion."
Schoof, at ¶¶ 23-25 (emphasis added).
Here, resolution of a public matter of great public importance was deliberately hidden from public view.
The requested disclosures must be made now, because revelations years from now of what transpired in the back alley
will not preclude an action to invalidate Mr. Hess’ appointment. Such was the scenario in Schoof, supra, where the
plaintiff did not learn of the decision he challenged until four years after the clandestine meeting at which it was made,
well beyond the 30-day statute of limitations applying to such challenges. The court applied equitable tolling in holding
that Mr. Schoof could pursue his challenge to the decision’s validity. In a special concurrence, two justices agreed that
the statute of limitations did not apply, but on statutory, not equitable grounds, citing to the text of Section 27-2-102(3),
MCA, providing that:
“The period of limitation does not begin on any claim or cause of action for an injury to person or property until the facts
constituting the claim have been discovered or, in the exercise of due diligence, should have been discovered by the
injured party if:
“(a) the facts constituting the claim are by their nature concealed or self-concealing; or
(b) before, during, or after the act causing the injury, the defendant has taken action which prevents the injured party
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from discovering the injury or its cause.”
GIven the Mayor's authority and duties under the City Charter to execute the ordinances and policies passed by the
Council and to execute all agreements to which the City is a party, the chaos and potentially serious consequences of
Mr. Hess’s appointment being invalidated months or years from now, are of major concern.
Finally, as noted in my previous email, the request for disclosures have an independent basis under MT Cons., Article II,
section 8 and the Public Records Law.
Sincerely,
/s/ J. Kevin Hunt
Ward 1 Resident, MIssoula
jkhesq23@gmail.com
(971) 295-1969
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