Missoula Cemetery Board Meeting
Thursday, February 2, 2017
12:00pm
Missoula City Cemetery Office

Minutes
Present: Kim Seeberger, Marjorie Jacobs, Mary Lou Cordis, Paul Filicetti, Pat McHugh, Ron Regan, Mary Ellen
Stubb, Lani Moore, Rick Evans and Tyson Moore (Garden City Funeral Home), Bob and Michelle Jordan (Garden
City Monument Services), Rachel Parkin (Milodragovich Attorney), Clinton Burson (Chamber of Commerce)
Absent: None.
Approval of board minutes: January 2017 unanimously approved as submitted. Legal addendums attached.
Public comment. Mrs. Seeberger opened the floor for public comment. She noted that since none of the
attendees were on the agenda, no discussion would follow public comment.
Ms. Parker, Milodragovich Attorney, stated she had received the legal response to the letter she sent to the
cemetery board. Although she appreciated the response, she and her clients very much disagree with the response.
They take a strong position opposing the proposition for the cemetery to engage in the monument shop craft. It
is unfair competition, it will force financial loss, and it will directly impact existing local business. The use of
monies from the cemetery perpetual care fund to fund such a business is not appropriate and highly improper.
She and her clients are here today to open a dialog and engage in discussion. They feel this is unfair competition
and a misuse of care funds to sell monuments and open a monument shop.
Mr. Burson, Chamber of Commerce, is concerned with unfair competition when the cemetery does not
have the same costs as private business. It sets a bad precedent for the cemetery to take on a business role of
offering goods. He personally feels the cemetery is wrong. Mr. Burson noted the Chamber has not taken an
official position yet, but he has an obligation to report back to their board at which time the Chamber will take an
official position. His intent today is to hear the other side of the story.
Mr. Evans, Garden City Funeral Home, stated the cemetery was not on even playing boards with local
business. There already exists good, friendly competition in town. That relationship exists so that they can come
together when common problems arise in the industry. Mr. Evans stated he is against the cemetery taking income
away from them. City taxpayers subsidize the cemetery by half a million dollars and now the cemetery wants to
take money from their business pockets. Mr. Evans emphasized that they were prepared to take this all the way
and they have deep pockets.
Mr. Jordan, Garden City Monument Services, asked if the cemetery is prepared for the expense of a
monument business and asked what research the cemetery did. The cemetery proposes to offer a cheap product
but that is something he already offers. He prices things affordable to customers and can justify those prices
through his professionalism. The impact does not just affect his business but will impact the many donations he
makes in the community. The cemetery care fund is for cemetery equipment but now is being used for training.
He stated his company spends time and labor to inscribe the few cemetery niche walls and charges $100 for each
inscription. The $20K the cemetery has spent to get started in a business to compete against their own business
is not feasible.
Mrs. Jordan, Garden City Monument Services, noted this is a college town with over 70% cremation rate.
(Mr. Evans corrected that figure to 85% cremation rate.) Mrs. Jordan said there is a small market and no room to
play and share. She noted Bob has 43 years of experience in inscribing. The cemetery may have training but
have not considered replacement costs for mistakes. Mr. Jordan agreed and stated that the cemetery cannot be
professional after a two day training session.

Mr. Moore, Garden City Funeral Home, voiced concern that the city wants to engage in business because
local monument companies are not adhering to cemetery ordinance. The monument companies fought that
ordinance three or four years ago because of its strictness. Stones placed within an eighth or sixteenth inch overage
get rejected here when industry standard is a one-half inch allowance. Rejections result in money which eats into
all their business profits. This means they have to go fix the monument which then alters the stone to a sawed
product instead of a chiseled product. This cemetery has regulations that are nearly impossible to follow. When
monument companies try to fix the stones they are hit with resistance. The cemetery has an unfair advantage and
can approve their own variances. Secondly, the ordinance says the cemetery is not responsible and takes no
liability for monuments. Mr. Moore wanted to know how that will stand with selling and setting products when
the cemetery cannot stand by those products.
Ms. Parkin summed up their position by stating that the cemetery ordinance and regulations increase the
cost of business for companies. What the city is proposing to do as documented in the past board minutes is an
intent at offering monuments at a lower cost. The city is taking advantage of public funds, of the city tax
advantages, and the cemetery ability to offer itself monument variances. She and her clients are here today out
of their concerns over the fairness of this action.
Financials. Revenues and expenditures were reviewed.
New or Continuing Items.
BOARD VACANCY UPDATE: Mr. Filicetti was present as a non-voting member pending final approval
by City Council. He gave some background information about himself as a historical architect. He expressed
great interest in the future planning and protection of the cemetery grounds. He noted the upcoming changes for
the entire area with regards to the new urban renewal district and he felt his experience would greatly benefit the
cemetery.
MONUMENTS: Mr. Regan informed the board that there had not been time before the meeting today to
send them the City Attorney legal response addressed to Ms. Parkin. Therefore, that letter was given to them at
this meeting. He asked the board members to take the letter home and review it. Mr. McHugh stated that in light
of an outside attorney present at the meeting today, he was not comfortable having an open discussion on this
subject at this time. MOTION: Mr. McHugh moved that the cemetery board request an executive session
with City Attorney after reviewing the letter. Mrs. Jacobs seconded. Motion approved: 4 ayes, Mr. Filicetti
abstaining.
COLUMBARIUMS: Mr. Regan said the columbarium purchase agreement was signed with Memorial
Monuments. The company will contact the cemetery in March and set delivery around June. The area needs
designed and footings poured after the snow leaves.
TRAINING UPDATE: Mr. Regan reported the staff training was excellent. It enforced the proper way
of setting stones, putting shims in for wicking, and using setting compound. Cemetery staff learned to blast stones
and did shape carving. He noted that although the cemetery will not do shape carving, with a little practice the
cemetery staff could do great at it. The cemetery plans to go through a monument dealer who will blast the stones
and deliver them to us. Mr. Regan said this is no different than what Mr. Evans does at the funeral home. Mr.
Evans orders from a monument company which is the same thing the cemetery plans to do. The cemetery will
also engrave our own niche walls and cut our own stencils.
ORDINANCE / FEES: Mr. Regan stated the cemetery is working with city attorney and city
administration in addressing the ordinance and fees. For example, a fee that will be going away is the charge for
an infant grave. Changes to the ordinance regarding monument issues will have open discussion and public
comment when it goes before council for approval. Mr. McHugh asked if there were changes to the ordinance in
other areas besides monuments. Mr. Regan said there were and the board would receive packets in the mail with
all the proposed changes for the board to review and add their suggestions.
Informational Items. None.
Adjournment at 12:25p.m. Next meeting will be March 2, 2017. Respectfully submitted by Mary Ellen Stubb

MEMORANDUM
To: Mayor Engen, City Council, Dale Bickell, Leigh Griffing, and Steve Johnson
From: Ronald Regan, Missoula City Cemetery
CC: Jim Nugent, City Attorney
Date: January 23, 2017
Re:

Cease and desist operations of monument services

Introduction:
Missoula City Cemetery would like to address the misconceptions presented by the local monument
company and funeral home/cemetery. We are not opening a new business, shop, or store of any kind.
We are, however, proposing to offer new services and reinstating a past service as an alternative for the
public. The Public will not be required to purchase this service from the City Cemetery. Adding
cemetery services brings more fiscal responsibility to the cemetery, supplements services from outside
vendors, and provides a measure of protection for the cemetery by meeting all the needs of our cemetery.
We proposed this plan to City Council through the FY17 budget process and the council awarded the
funding for the cemetery to proceed with these plans.
Missoula City Cemetery plans to begin offering the following services:
1. Inscribing names and dates on niche walls located within the cemetery. We own the walls and it
would benefit the cemetery to service the walls ourselves. Currently the cemetery must rely on
the one company in town who can do inscriptions. The cemetery should know how and does
know how to inscribe and care for these walls on our own.
2. Selling monuments gives the public options. The only monuments sold will be for placement on
graves within this cemetery. We are not requiring people buy monuments here but are offering
the public another option for monument purchases. Offering this service allows us to meet the
many requests we receive from the public. Selling monuments ourselves assures that monument
guidelines described in municipal code are met. The cemetery plans to sell monuments using
existing monument suppliers.
3. Offering cleaning of monuments. This is a service we are regularly asked to do. Families rely
on the cemetery to maintain and care for the cemetery grounds. Offering this service gives
families the assurance that the cemetery is providing full care for their loved ones.
4. Reinstating the requirement that the cemetery set all monuments placed on our grounds. This is
not a new service. The cemetery stopped setting all monuments in 2002, however, the ongoing
problems of monument companies not respecting cemetery guidelines prompts us to reinstate this
requirement. The only way the cemetery can control the quality and compliance of monument
requirements as described in municipal code is to reinstate setting all monuments.

The public is the true recipient of these increased services. Offering monument sales better meets the
public needs at the time of their visit to the cemetery. Inscribing niche walls within the cemetery
improves the ability to better serve the public in a timely manner. Cemetery staff taking pride in
cleaning and setting monuments benefits the emotional needs of the public.
Missoula City Cemetery is not opening a monument business. We are increasing services that will
benefit the public. The cemetery board and City Council are very well aware of the costs. The cemetery
has followed all required steps for budgetary approval.
With respect to the January 18, 2017 correspondence from Ms. Parkin of Milodragovich, Dale
Steinbrenner, P.C., the Cemetery responds as follows:
I.

Lack of Authority

Pursuant to § 12.44.310 Missoula Municipal Code the Missoula Cemetery Board is given broad
authority, subject to the approval of the Missoula City Council, to enact rules and regulations for
“the care, management, presentations and improvement of the cemetery and cemetery grounds
places of burial and property as they deem necessary and proper.” The Missoula City Cemetery
is not opening a monument business. As described in my general comments above and
throughout this memorandum, the Cemetery is increasing its services to the public. In addition,
the City Council has approved budget expenditures so that the Cemetery can provide these
additional services.
Nothing in §12.44.310 MMC or any other provision of Missoula municipal code expressly
prohibits what the City Council has authorized pursuant to its budget approval. In discussions
with the City Attorney, it is my understanding that there is no Montana State law or City
ordinance provision that prohibits what the city council has approved during budget review. The
Montana Constitution and State law mandate that the powers of local governments shall be
liberally construed. There is no legal requirement that the power must be explicitly set forth in
order for a Montana local government to be able to exercise the power. As long as the power is
not expressly prohibited by Montana state law or in direct conflict with Montana state law,
Montana local governments operate pursuant to a Montana Constitutional mandate that the
powers of Montana local governments shall be liberally construed.
II.

Unfair Competition

Missoula City Cemetery is not opening or operating a monument business. We are increasing
services to the public. Currently, there is only one licensed monument company in Missoula.
Garden City Monuments Services, also listed as Western Montana Monuments, is the only
licensed Monument Company in Missoula. Garden City Funeral Home/Crematory is a licensed
funeral home and monument “dealer.” Garden City Funeral Home offers a monument service by
outsourcing their business to out of state monument companies.

Missoula City Cemetery is trying to offer the same services that the monument company and
funeral home/crematory are offering. The difference is that Missoula City Cemetery will only
provide this service for our own cemetery needs. The public will not be required to purchase
here but the service will be available should they so choose.
Individual quarries set their own industry standards which can vary. Likewise, every cemetery
sets their own standards and requirements based on the architectural design and layout of their
individual cemetery. Quarries regularly cut stones according to the order submitted. Our
research with various monument suppliers shows there is no additional cost when specifications
for measurement are ordered by polished surface or by using the furthest protrusion. We have
also been advised by an Idaho dealer that all cemeteries have their own rules, regulations, and
standards that monument companies must abide by.
All monument companies can at any time request variances in writing and by providing a
drawing. The public can also ask for variances. Missoula City Cemetery has granted many
variances in the past when approached.
In providing this service, Missoula City Cemetery will be required to abide by the same
standards, guidelines and criteria detailed in municipal ordinance that any other monument
company is required to follow. Offering this service does not create a monopoly but instead
offers the public more options.
The Missoula City Cemetery is not focusing on the cost of this service. The City Cemetery
anticipates pricing for this service would be in line with the costs of other local monument
companies. It is not the intent of the Missoula City Cemetery, in offering this service, to
compete with other monument companies. It is the intent of the Missoula City Cemetery to offer
this service as a benefit to the public who use the City Cemetery.
The City Attorneys’ Office has done some initial research of §30.14.201 MCA and the Montana
Supreme Court case cited by Ms. Parkin, Mont. Vending, Inc., v. Coca-Cola Bottling Company of
Mont. The law does not support what Ms. Parkin is asserting. In fact, it appears from this initial
research that §30-14-201 MCA does not apply to governments:
Further, the articulated purpose of the Act is "to safeguard the public against the creation
or perpetuation of monopolies and foster and encourage competition by prohibiting unfair
and discriminatory practices by which fair and honest competition is destroyed or
prevented." Section 30-14-201, MCA. As a general rule, the government acts as a market
regulator and not a competitor. 15A Am.Jur.2d Commerce § 37 (2003). Accordingly, the
plain and ordinary interpretation of this language is that MUTPA was created to
apply to businesses, not government.
The City Attorney’s Office is assisting our office in preparing a full response to Ms. Parkin’s
legal assertions.

II.

Budget Impacts

The cemetery board and city council are very well aware of the costs to the City.
The cemetery has followed all required steps for budgetary approval. Cemetery staff
has received training to provide this service.
Cemetery staff regularly moves, levels, and set stones and are highly competent at all these tasks.
Past clientele has been very pleased with work done by our cemetery staff. The cemetery
expects to lessen the amount of staff time currently spent on re-staking, re-checking, and
administrative follow up on monuments that are in various stages and have taken from a few
weeks to months to over a year to complete.
By example, Garden City Funeral Home/Crematory uses their own cemetery staff to set stones in
their private cemetery as well as in Missoula City Cemetery.
Additional costs for monument companies come from non-compliance of well-known cemetery
requirements noted in municipal ordinance. When monument companies deviate from cemetery
requirements, they are fully responsible to take corrective steps to bring a monument into
compliance. Monument companies are fully responsible for costs associated with their business
practice. Unhappy customers come to the cemetery, mistakenly blaming the City Cemetery for
monument delays and excess costs directly related to monument companies not complying with
municipal ordinance and having to make corrections to come into compliance.
Conclusion
The Missoula City Cemetery is not starting a monument business but persevering in the service industry.
The Missoula City Council has already approved an increase in the City Cemetery budget to allow the
Cemetery to provide this service. Missoula is a self-governing municipality and has all powers not
expressly prohibited under Montana Law. There is nothing in Missoula Municipal Code or Montana
Law that expressly prohibits the Missoula City Cemetery from performing this service for the public.

